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115 Attorneys Are Paying

Q 3 1l
[]-.’ [Nl a

.
L

A Justice

(@ Abkarian & Ass

Howell V. Hamilton
Luttrell V. Island Pacific

Howell v. Hamilton, 257 P. 3d
1130, 52 Cal. 4th 541,

5 T - UPDATE ON YOUR
Usax CLAIM




People v. Sanchez,
2016) 63 Cal.4th 665

f An Attorney Is Interested In Admitting
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Always Use To Explain Injury

Deposition Y7\
p )

The Insurance Defense Lawyer's Formula Is Simple (-
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Repeat steps A-C ad nauseum
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Doctor, in your initial
performeda grip stren;

And how did Ms. Jones perform on that?

She scored a 5/5, which was normal

And that’s a good thing, isn't it?

Deposition

And I see that her neck had a full range of
motion as well

And that is a good thing, isn't it doctor

Q: And those x-rays were “normal’, true?
\: They were

Deposition ?

Q: And that's a “good thing” - isn't it doctor
A: Uh.. ye

Q: And on exam, Ms. Jones was able to fully extend her neck, true?

es out the forward flexion, by the way).
he did.

Q: And that’s a good thing, isn't it doctor

And there was no history of loss of consciousness, was there

nd that is a good thing, isn't it doctor’
It is a good thing to not be knocked uncos

Q: And she did not go to the emergency room str
scene, did she?

And that is a good thing, isn't it doctor

I suppose

emergency

Doctor, the patient did not go to thy
this wreck, did sh

room immediately after

ecords. o

And that is a good thing, isn't it doctor

looks confused by the question, but

Doctor
acquiesces the first time] Uh... | gue

And it looks like she came to see you 3 days
after the collision, true?

And the fact that she did not go to the do
the first two days after this collision is a g
thing, isn't it doctor

Good Depo Response

don't agree with your inference counsel. First
as not a “good thing” to be involved in this
with your client. 1d, it takes at least
Lo my offic

can't see a lot of walk-in traffic
three days after k

my office and nee

So, no, it is not a
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Response
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Deposition

18

Bad Deposition




Bad Deposition

A
has flare-ups

Q D
treatments r

Q: Doctor, are the after-release
treatment, the ones for flare ups on a
lien?

d from

Q: Were those treatment free of ch:
A: No.

Bad Deposition

s pay for those service:

how much did Ms. Jones pay for those treatments?
85 a visit

d bill refl e treatment Ms
flare-ups after

eived Manipulations, Hot Packs and EMS

ved Manipulations, Hot Packs and

the charge for that visit was $1657

2021-03-31,10:53:45 (PDD,‘
1223/ |'al CanadalllowniCentre

Main|Entrance;
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Uninsured/ Underinsured

Defendant’s Limits Patient's Own $ 15,000

Uninsured Motorist $ 50,000

Patient Could Get Another $ 35,000

27
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First Party

O,

Insurance Regulation Title 10 and
Insurance Code Section 790.03 (11)
which states in part,

The following are hereby defined as unfair
methods of competition and unfair and

deceptive acts or practices in the business of
insurance:

(11) Delaying the investigation or payment of
claims by requiring an insured, claimant, or
the physician of either, to submit a
preliminary claim report, and then requiring
the subsequent submission of formal proof of
loss forms, both of which submissions contain

substantially the same information

28
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DIVISION 2. LICENSING PROVISIONS [1200 - 1795]
ARTICLES, Standards
Section 1371

Health And Safety

Universal Citation:
CA Health & Safety Code § 1371 (through 2012 Leg Sess)

Ahealth care service plan, including a specialized health

W, careservice plan, shall reimburse claims or any portion of
any claim, whether in state or out of state, as Soon as
practicable, but no later than

=\ Ifan uncontested claim is not reimbursed by delivery to the

claimants address of record within the respective 30 or 45
working days after receipt, interest shall accrue at the rate
of

10/4/24
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Assignment Of

This s an assgament o  lim afer o has aladyhagpened ; You e baed “sfeaoss
T ppenl,” o efising o hono s nsred s asgmentof e gt sk he
insoancs iy coverge o sucha o, (s ord Gl Sup, C1.
Augist 20,2015 61 Calth 1178 [19] Cl i - s on e boling
da

Domeron Hospitol Asocaton v. C5AA 2022 DIDAR 1235 »

30

]

Assignment Of

Tull Discussion @ Reply to Entre List

I

4 Reply 1o Auron Boudaie

Hiall,

Has anyone dealt with this? We informed CSAA in our letter of rep that we assert a
Tien on medpay and that all checks must be payable to our client and our office as co-

payee, and mailed directly to our office. CSAA ignored this I
all from a provider saying they received a medpay

informing us) and we received

guage (withont

check directly from CSAA. We emailed the medpay adjuster to state that she
improperly ignored ourlien and Lo redirect to our office and she responded: "We do

pay providers

¥ language is included in the acknowledgment letter

that was sent in response to your letter of representation.” And when told this
amounts to intentionally interfering with a contractual relationship, she responded
"Our procedure is to pay the provider directly as they are who rendered the services
and have an outstanding balance. As previously stated, this was provided in our
acknowledgement letter. If you can provide regulatory language that says we are out
of compliance or acting in bad faith, we are happy to review it. At this time our
position remains unchanged. "What is the remedy here? Does anyone have statutes or

regulations we can cite in a letter and/or complaint?

31
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m Lee v. State Farm Mut. Auto. Ins. Co.
57 Cal.App.3d 458 (Cal. Ct. App. 1976)

Equitable apportionment (also called pro rata sharing) of litigation expenses between insurer and
insured has been settled law in California for more than 30 years. In Lee v. State Farm

Mut . Auto . Ins . Co. (1976) 57 Cal.App.3d 458 [ 129 Cal.Rptr. 271], an automobile insurance policy
included a provision requiring reimbursement of medical payments. The Court of Appeal there held
that the reimbursement provision was valid but also that the insurer was required "to pay a pro
rata share of attorney's fees incurred by [the insureds] in securing a settlement or recovery out of
which the reimbursement was required." ( Lee v. State Farm Mut . Auto . Ins . Co. , supra, at p. 460.)

In reaching that result, the Court of Appeal relied in part on Quinn v. State of California (1975) 15__
Cal.3d 162 [ 124 Cal.Rptr. 1, 539 P.2d 761], in which an injured employee, after receiving workers'
compensation benefits, had recovered a judgment against a third party tortfeasor. This court held
that the workers' compensation insurer was entitled to reimbursement from the proceeds of the
judgment, but also that it was required "to bear a fair share of the litigation costs." ( Quinn v. State
of California, supra, at p. 167; see also Summers v. Newman (1999) 2Q Cal.4th 102 03086
Cal.Rptr.2d 303, 978 P.2d 12251.)

10/4/24
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2022 Brand New Case
Confirming The
Assignment Of Benefits

AN INSURED(PATIENT) Couid Reasonably Expect That A Medical
Services Provider Could Collect Payments Directly From An
Insurer Based On A Contract Insured Signed With The Medical
Provider

Dameron Hospital Association v. CSAA
74 Cal App.5th 796 (Cal. CL. App. 2022)
Reconfirms Flour Corp v. Superior
Court 61 Calath 175

33
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Assignment Of

34
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https://casetext.com/case/lee-v-state-farm-mut-auto-ins-co-1
https://casetext.com/case/lee-v-state-farm-mut-auto-ins-co-1
https://casetext.com/case/quinn-v-state-of-california
https://casetext.com/case/quinn-v-state-of-california
https://casetext.com/case/quinn-v-state-of-california
https://casetext.com/case/quinn-v-state-of-california
https://casetext.com/case/summers-v-newman
https://casetext.com/case/summers-v-newman
https://casetext.com/case/summers-v-newman
https://casetext.com/case/summers-v-newman
https://casetext.com/case/lee-v-state-farm-mut-auto-ins-co-1?q=Lee%20v.%20State%20Farm%20Mut.%20Auto.%20Ins.%20Co.&p=1&tab=keyword&jxs=ca&sort=relevance&type=case&resultsNav=false

-~ ASSIGNMENT OF BENEFITS

‘Covsing asked

Jrresyomey

RE Ouecion Cicpracsc Cararof LA Dr. Jorwor Bcaho rsred Shamna Reznk, dspse npayment of mad
. Clim 0. 535130022

Monday, iy 17, 2023 10:24:10 A

the provider.

pologis for the delay. | had 3n unplanned sbsence lsst wsk. Yes, | 3m processing payment to

10/4/24
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Med Pay

'DOCTOR WILL FIGHTBACK
1234 Court Ave., Suite 100
‘Glendale, CA' 91208

June 11,2021

Insurance of the Cal
1234 Insurdnes Road
14, CA 91203

RE: Medical payment on the case of James Jones

Claim No, 53456787
Dateofinjury :01/01/2011

Enclosed plcase find an assignment of benefits from our patient iving our offic the

ngnt i behal st billng

1 the abave mentioned clim. 1 sk that o contact our ofice and seiy patients

wlicy's covenge for such s Sam G
oo Cl Sun Co Augat 20,2015, 1 o 15 191 Cal Rt dd 498,154 P37

i ==

your company docs not allow asignment o benefts, yout insured has instructed o
it her name o the checl and mail it o aur offce. Finaly, if e attorney has

Please forward  check to e affce a ance under the requirements o Insurance

and
Cof

36
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Lien

(@ Abkarian & Ass

2011 California Code

Insurance Code

Division 1. General Rules
Governing

California Code, Insurance Code - INS § 791.13

[100-1879.8]

CHAPTER 5 The Premium

Section 491

Universal Citatior: CA Ins Code § 491 (through 2012 Leg Sess)

& Plan Of A Motor Vehicle Liablity

For AnIncrease In The Premium If Based Upon An Accident In Which
Fault In Any Menr

The Accident Report Or The Insurer. In The Event The Insurer

Deterrines Tht It Insured s At Fait Contrery To An Accident

Report § Specific Finding Tht The InsurediIs Not At Faui, The Insurer

Shal Reach Its Conciusion Orly After An Investigation

39

1. Neck pain
2! Blurred vision

4. Confusion
na : ot Systems (ROS:

Sub

DATE OF INIURY: 6972020

days ago.

Patent

By sk

on, sh s beter bu she says s
“alor beter. “younger*now. She.

40
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" Different speed hitting a cement post

(R

10/4/24
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& ASSOCIATES APLC

Injury is not by direct Brain T
application of force but is ;i
usually caused by rapid
acceleration or
deceleration of the brain
within the skull often
without visible external
injuries

43
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Subjective:

DATE OF INJURY: 6/9/2020

Palient returns to the office for reevaluation. Patient is status post left C5-6 and left C4-5 epidural stercid
112021, 16 days ago. Sh
helped and now she sometimes gets headaches. She has o neck pain and sometimes she cracks her neck.
‘She feels that her neck is more "secure”. She rarely now has numoness and tingling i her left arm. Patient
reports that she was able o go to Six Fiags Magic Mountain yesterday and she actually got on some rides; she
reports that she did have any pain after the rides and she feels a lot better than she did when she went to Six
Flags Magic Mountain 4 years ago. She reports that she can put a percentage on, she is better but she says is
“a lot"better. She feels that she feels "younger” now. She also feels that she has a high pain tolerance. She
also reports

10/4/24
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(CDR) Or
Tesla EVENT DATA
RECORDER (EDR)

45

:*" CRASH DATA RETRIEVAL (CDR) or Tesla EVENT DATA
RECORDER (EDR)
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Practitioners

(2) One-half Of The Moneys Due To The
Envolce O nsured Uncir Any Fina
Judgment, Compromise, Or Settement:
Agroement.

Does Not Apply To Individual Dc :

Independent
Definition
et

Physician Associations (IPAs)

47

Howell V. Hamilton And
Luttrell V. Island Pacific

Medicals

Medicals

Blue Cross Payi
Contracted Provide:

Medicals

$5,000

$12,000-15,000

$5,000

$12,000-15,000

$4,500-5,500

(4R Abkarian &

Aftr the setting of the initial trial date for the action, any party may obtain disco
i i

2034.210

Any party may demand a mutual and

simultaneous exchange by all parties of a st
containing the name and address of any
natural person,including one who is a party
whose oral or depostion testimony in the form
of an expert opinion any party expects to offer
in evidence at the trial.

other's expert trial witnesses to the following extent:

Any party may also include a demand for the mutual and
simultaneous production for inspection and copying of all
ifany,

described in subdivision (b in the course of preparing that
expert’s opinion.

each

Ifany expert designated by a party under
subdivision (2)is a party or an employee of a
party,or has been retained by a party for
the purpose of forming and expressing an
opinion in anticipation of the litigation or in
preparation for the trial of the action, the
designation of that witness shal include or
be accompanied by an expert witness
declaration under Section 2034.260.

49
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Except as provided in subdivision (7). this section applies to an expert witness, other
than a party or an employee of a party, who is any of the following
‘An expert described in subivision (b) of Atreating physician and surgeon or other
Section 2034210, treating health care practitioner whois to

be asked during the deposition to express
opinion testimony, including opinion or
factual testimony regarding the past or
present diagnosis or prognosis made by the
practitioner or the reasons for a particular
treatment decision made by the.
practitioner, but not including testimony

—
record or, if those words and symbols are

notlegible to the deponent, the
approximation by the deponent of what

50

APerty Desiring To Depose An Expert Wi
Subivision (A) Shell Pay The Expert's Reasonable And

tomary Hourly Or Daily Fee For Any Time Spent At The
don From The Time Noticed In The Deposition

na, O From The Time Of The Arr

of

he Bx
Shouid That Time Be Later Than The Time Noticed

InThe Deposition Subposna, Until The Time The Expert
Witness Is Dismissed From The Deposition, Regardless Of

Whether The Expert Party
Attending The Depos

If Any Counsel Representing The Expert Or A

Non-noticing Party Is Late To The Deposition
The Experts Reasonable And Custormry Hourly
> Daily Fee For The Time Period Determined
From The Time Noticed In The Deposition
Subpoens Until The Counsef's Late Arrival,

il Be Paic By That Tardy Counsel

(@A Abkarian & Associates

228 Cal.App.4th 120

knowledge of value of services if independent of titigation.
We recommend that you are designated.all cases.

52
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63 Cal.4th 665

Experts can not rely on outside hearsay to testify

53

People v. Sanchez,
(2016)

[c)]
ALBERT ABKARIAN
& ASSOCIATES APLC

Bad News
Gilman v. Dalby, 176 Cal. App. 4th 606 , 2009

A patient's personal injury attorneys owed no fiduciary duty to the holder of a medical lien on the proceeds of any recovery by

patient against a tortfeasor who caused patient's injuries, and thus did not violate any such duty by failing to pay lienholder out

of the proceeds from a recovery, euen if the gttornevs were gware of the lien, where lienholder was not attorneys' client, and
absent evidence of any agency, trust, joint venture, partnership, or other traditionally recognized fiduciary relationship

Patient's personal injury attorneys' mere awareness of a medical lien on the proceeds of any recovery by patient against a
tortfeasor who caused patient's injuries did not make the attorneys escrow agents with respect to the litigation proceeds, and
thus attorneys did not owe any fiduciary duty to the lienholder as escrow agents

55

10/4/24
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[GOOD NEWS

Gilman v. Dalby, 176 Cal. App. 4th 606 , 2009

A medical lien on the proceeds of any recovery by
patient against a tortfeasor who caused patient's injuries
was a sufficient property interest in patient's settlement
with tortfeasor for the lienholder fo maintain an action
against patient's attorneys for conversion of the

seftlement proceeds.

10/4/24
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CCP 2034.210

After the setting of the initial
trial date for the action, any
party may obtain discovery by
demanding that all parties
simultaneously exchange
information concerning each
other's expert trial witnesses
to the following extent:

" CCP 2034.430

Except as provided in

subdivision (f), this section
applies to an expert witness,
other than a party or an
employee of a party, who is
any of the following:

Any party may demand a mutual and simultaneous exchange by all parties of a list
containing the name and address of any natural person, including one who is a party,
whose oral or deposition testimony in the form of an expert opinion any party expects to

offer in evidence at the trial.

If any expert designated by a party under subdivision (a) is a party or an employee of a
party, or has been retained by a party for the purpose of forming and expressing an
opinion in anticipation of the litigation or in preparation for the trial of the action, the
designation of that witness shall include or be accompanied by an expert witness

declaration under Section 2034.260

Any party may also include a demand for the mutual and simultaneous production for
inspection and copying of all discoverable reports and writings, if any, made by any

expert described in subdivision (b) in the course of preparing that expert's opinion

An expert described in subdivision (b) of Section 2034.210.

A treating physician and surgeon or other treating health care practitioner who is to be
asked during the deposition to express opinion testimony, including opinion or factual
testimony regarding the past or present diagnosis or prognosis made by the
practitioner or the reasons for a particular treatment decision made by the practitioner,
but not including testimony requiring only the reading of words and symbols contained
in the relevant medical record or, if those words and symbols are not legible to the
deponent, the approximation by the deponent of what those words or symbols are.

19



A party desiring to depose an expert witness described in
subdivision (a) shall pay the expert's reasonable and
customary hourly or daily fee for any time spent at the
deposition from the time noticed in the deposition
subpoena, or from the time of the arrival of the expert
witness should that time be later than the time noticed in the

deposition subpoena, until the time the expert witness is
dismissed from the deposition, regardless of whether the
expert s actually deposed by any party attending the
deposition.

)

If any counsel representing the expert or a non-noticing
party is late to the deposition, the expert's reasonable
and customary hourly or daily fee for the time period
determined from the time noticed in the deposition
subpoena until the counsel's late arrival, shall be paid
by that tardy counsel.

10/4/24

Ochoa v. Dorado (2014) 228
Cal.App.4th 120,

You do not have to be We conclude that this includes an opinion as to the reasonable value
designated as an expert of services that the treating physician either provided to the plaintiff
as long as your or became familiar with independently of the litigation, assuming
knowledge of value of that the treating physician is qualified to offer an expert opinion on

services if independent reasonable value. A treating physician who has gained special
. . knowledge concerning the market value of medical services through
of litigation

his or her own practice or other means independent of the ltigation

may testify on the reasonable value of services that he or she

We recommend that provided or became familiar with as a treating physician, rather than
you are designated all as a litigation consultant, without the necessity of an expert witness
cases. declaration.

“If an expert testifies to case-specific out-of-court statements to
explain the bases for his opinion, those statements are necessarily
considered by the jury for their truth, thus rendering them hearsay.
Experts can not rely on Like any other hearsay evidence, it must be properly admitted
outside hearsay to through an applicable hearsay exception.”

testify

Sanchez v. People, (2016) 63 Cal.4th 665 at 685, 204 Cal.Rptr.3d

102, at 118, 374 P.3d 320, at 333

20



Treating doctor
designated as expert

from day one

)]
ALBERT ABKARIAN
& ASSOCIATES APLC
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